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BANDS OF ODAWA INDIANS

JAMES T, DECKROW,
Plaintiff, Case No, C-006-0398
% .
Ruling on Defendamt’s
LITTLE TRAVERSE BAY BANDS Motion To Dismiss
OF ODAW A TNDIANS,
Defendant.

RULING ON DEFENDANTS MOTION TO DISMISS

This matter comes before the Tribal Court on remand from. the Tribal Appeltate Court,
The Tribal Court enteted an Order of Disnalssal in this matter on May 27, 1998 after Plaiatiff
failed to appear st the Hearing on Defendant’s Motlon MSmmuy Disposition keld thst day.
Plaintiff appealed the dismissal and it was overtumed by the Appellate Court on Qctober 22,
1998, The second time the matter was scheduled for a hearing on Defendamnt’s Motion For
Swmmary Disposition on Decerber 11, 1998 Plaintiff did appear.

Defondants mle several affiomative defenses in their Angwer to Plaintiff’ s Compbalmt.
Those defenses are that:

(1)  the claims of tha Plaintiff are barred by his fallyre to exhaust the edministrative

remedies provided by tribal election ordinances;

()  the ceime are busred by the sovereige oownity of the Defendant;

(3) e Cyurt fecks jorfedicron over Plafmifl"s ciiims;

(4) e Comrt lcke jurisdicgon over the Defendiur, and'

(5)  the Plaintiff s fidled to state & chaf upon which relicf can be granted.
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The Court will address these defenses one-by-one:

(V) Plaintiff’s failure to exhaust administrative remedies - Defendant argues that
Plaintiff is barred from seeking relief from the Court because he filed 1o seck tha refief
provided by the tribal election ordinances. The reasons for the requirement of
administrative exhaustion as & condition precedent to access to the courts are well-
established in the laws of other jurisdictions. Thin Coust should at least consider those
underpingings. The primary underpinning is that deference ought to be given to these
particular bodies becsuss they heve focused, limited responsibifivies. Through that limired
focus it has developad expartise by ifs specialization. This specialization crentes
competence and elficiencies in gavermnert. The courte should not be put into the podtion

of “second-guessing” each and every administrutive decision or action. That kind of

* migro-management ia not conducive to the development of rdministrative body capacity to

realize thelr poteatial to serve the community. I there iz a problem or complaint with a

particular body or its actions, that body cught to have the first opportunity 1o address any
concerns raised. If ithe administrativo body cannot resolve the concemn then, and oaly
then, should the matter be pursued elsewhere.

It appears to the Court that confusion existed sbout how tribal members could get
answers to quéstions they might have had about the election, Not all questions are created
equal. They simply are not ell the sames. For example, some questions sbout tribal
elections are procedural questions, i.e. about the election process itself or how the election
is conducted, while other questions may be about the substance or content of the ballot:

choices. It is very important to distinguish between what is peocedural and what is
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substantive. This distinetion is critical in tribal election matters because only the Elsction,
Bomdmmmpnwcdmﬂefwionqummwfﬂe, on the other hand, anly the Tribal,
Coungil can answer questions about the coment of a ballot proposal like the one preseat i
8 referendum. The Bloction Board is defegated sole responsibillity to conduct tribad
slections. The delegation is made to insulate the election process from political influencas.
Only the Blection Board can answer questions about ths process, On the other hand, the
Tefbol Covmed lew conmpiete providence over the poffiicl affiry of the Thide, Cnly that
body can engwer the substentive, content-related pdﬁﬁcal guestions that arise in a
referardiumn  Thing e disthodow b ot ERctive reférral s aﬂﬂm'xvﬂquusﬁbm"
require an understanding and implementation of the distinction,

It is said thet hindsight is 20/20. Well, maybe sometimes, but taling advasntage of
opperniitts torimprove ant e toe govemorent stoultl' e giverr every considratio
bsed! wprom “Tossony [earmed”™ and e priveipie of comémous improventant.  Thaatbre,
thls Court respectfully suggests that it migivt be belpful to adopt this distinction and
incorpunmeiirin Hvore eftetony and! dloic dbonments; witerr ewd® wilere appropriate;

In the 'mstaixt matter, only full fact-finding will provide the Court the opportunity
to determine whather the questions of the Plaintiff were procedural, substantive, or both;
distinguish between the types; and determine what astions each of the parties taok to ask
and answer Plaintiff s questions, .

‘This matter cannot be dismicsd for failure to exbsust pdministrative
remedlies because of the apparent lack of elarity of how election questions should be

presemted and who could answer them.
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. (2) The claims ave barred &y soverelgn immumity - Defendant angues that it is immune

from suit becsuse it is & fedenslly-recognized Indian tibe. Indian tribes enjoy goversign
immuoity under federal faw unless the immunity has been expressiy waived by the .S,
Congreer or by the tribe ftsel. The isawe that must be addreapad by courts is whether
therefurs- e air anpresy waiver-ailfler by Cougresy o it Tibe,
Soverzign Imsmunity is as Enghieh-law doctrine thet “the king can do no wrong.”
One eannat s the king: Fhts ancienr doctriine oo to i cowtry with the adoption of
E nglfisth firve- a2 et et foumtreton- Br-tte dievelbpument of Tve sir e mew Uit Staves.,
A new popitry Wy Superiisposed! ever nowreroes indigenons Ritive commumites. Bk
with shede ovn politica? stroctare and tribel law.  Stnce fhat eaxfler time, meny non-Native
governments have waived thalr inarmnity in various aress to provide redress for
govenmmwan* negliome and wiongdbing: Remmme Wirifie verious waivers nujiit b
generailizad o g et e peopibol®s represemettve demuerscy realize e “Uike Rig'™
san do wrong and does muke mistekes, After all, government is & huwpan institution and
the maxim "'fo err Is Inman” is undisputed. Fundamental falimess requires dhat drere be
80 oppeRmty Hredtess mreljiireveryorey ool Fbweveror it otier-tbad;: .
govemmentsl imousity ensures that ao one can “break the bank” by a bank-breaking
s awart ol asverr Wb anewanty tt see- tiier govarnmon Banibropred®. It seeme
reasutahie o gt Yoo i flodi Tounéh 10108k 4t tnese vafious condiderations and
develop well-reasoned positions op immunity as it relates to this tribsl community. After
all, fiiv it ot Boglrd!. W diy give & bt ofip-sorvive to the ffrot it Tedia communities

are difirent Wy Bose of durmdimm pociety: We poie cur dher our-jsdicial and' legal
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wolepestien ittt guvermnent adbpt dis Agite Amerita convept of Soversige immunity¥
Rather, why dhouldn't tibal sovereign immmnity misror taibel culturs? It is difficult to

imagéve W air cutidived® ancitnt Bl dciine fistiiirinbe’s needs. Dmportantly, the |

Court restgitiness st Hiesepolliy-questioms are-poiifal‘questims tia can only be
addiessod by the Fribe's political' budy: Thus, the €lsury sespeceiily mpgents that THdak
Comnil! dislly deliberate en divse ines; cattter fims relyiing o e THival Court o simply
dismize everydhing baved vpon erguments of soversign forumity.

ARTECLE VEE of e Tribe’y Intechar mmﬂmmmwm”
expraselivprovitte st menterslove . . . e rgierrpetititerfracitinror tlevedfess:
of gridvanesy . . . ™ Tiliyivdiesmpreme v of Tibe because-tie THBa Constitton iy
the sprawerlaw  [FiFtHepeopits’ expremsiomroriit-diitgatiormrot frower ol
governument. The right o petition for action of redress would be rendered meaningloss if
WM%M&rkx‘&w Bl proviaion iv rreaningitss, wiy die
expresginrefe iy Wiytstte? Hie cpressite marlitave s parposy; ollerwive e
language would not be inshuded. Thus, the Court construes the cited constitutional
pravitiomitlbe mr exprowy waiver oauvereiipt iormanity Byt Ttitte, Wiedtor-thBUl
of Rights” provigion of the Imterim Tribal Consticution is construcd a reservation of the
power iz e paople or & waiver of inamanity By those wiko draffed' iter provivitus i ot
sigmiffmt fir e purpower offdbeiiing ttesrant mater: s sl mr expresy waiver:

For =il of the foregoing, soveredgn Immunity is not a bar to this action.
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(3)  The Court lacks purisdiction over Plaintiff’s claims - Defendant argues that the
Comrt iz sror autdioniiy- o heavrtthe ol i ratted Uy Gle Fildint®” Hbwever, the CTER
Tobel Court Statute, enacted December 17, 1995, which establisher the Tribal Judicinry
givewiis jiuriiitrton overclinimr Uit tar o PllibetlT THev Gtaties creates . .. a court'of”
pemsiedljisriteivtton™ SSe-SetivedI[) Assuch; deChurt*yjandaitdim i ot fnited'
t Beswigauly-cevadiv Riré ofcases- or-controversies. THe Churt i empoweredto Hear’

*. .. &F cewew griging . ..~ (Coltd addled® R eroplimei] weder trial law or based upon the

Tribred ribtiferens junimtitatine. THag, He Chart Bes-thie-wsttority wrifear did matter:

4y Tl Chursdecly jarislititn over-ie Digivelloe- MoEmdian argues e die Court
has no power over it. This is the same ergurnent that the Tribe is inmune Grom suit. That
mgnmeatt inntifessed Uy the-Comtabove: The-Churvifoorporasesifs Teasoniiy and
frulisg - e sevornd’ alffiwmitve deftnse ebove. Thos, Wi afffoemive defiuros il

(3) PllwhulfResr/fiad it st o dinbronwifich reliyfoue By gm&i’- Deftaibmt
argues that the Plaintiff bas fiiled to state a olaim on which relief can be granted.
Plaintiff's claim is that the hallét Jangusge was “ambiguons” ud “confiing!’ thendkey
depriviinpHHimois ERPP—— Ther st ivean 4

rmwmw&mmmmmm Tars, this
affixontive defense fails,
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FOR AUE OF TH FORSEONE, i Buworsiit e rejocs ald off e
Defeadant’s arguments and dsnies the Defendants Motion to Dismiss, This Court will

schedulc this matter for a hearing on the meris,

’zfzz'/’qq

Patg,

DATED
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LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS
TRIBAL COURT
CIVIL DIVISION

JAMES T. DECKROW,
Plaintift,

Honorable Michael Petoskey
v Case No: C-006-0398

LITTLE TRAVERSE BAY
BANDS OF ODAWA INDIANS,
Defendant.

James 'T. Deckrow, Plaintiff
In Pro Per

3572 Annis Road

Mason, Michigan 48854
(517)589-5065

Gregory G. Justis (P27148)
Attorney for Defendant

616 Petoskey St., P.Q. Box 426
Petoskey, Michigan 49770
(616)347-6580

ORDER OF DISMISSAL

This matter came before the Little Traverse Bay Bands Tribal Court for pre-hearing
on Wednesday, May 27, 1998, The Plaintiff, James T. Deckrow, failed to appear. The Defendant
appeared, through counsel, and moved for entry of an Order of Dismissal. The Court determined,
for reasons stated on the record herein, that Defendant’s motion should be granted. Now,

Therefore,

IT IS ORDERED that the above-named action is hereby dismissed.

Date Entered: ‘/“9i Xl / Ty

HONORABLE MICHA'E&E@I@QKEY
Tribal Court Judge



